
46

ALB ASIA INSOLVENCY & RESTRUCTURING HANDBOOK 2020

Indochina Legal
HO CHI MINH CITY – VIETNAM  
No. 18 Street 53, Quarter 3, Binh 
Trung Tay Ward, District 2, Ho Chi 
Minh City, Vietnam

Tel: +8428 3821 9525      

Fax: +8428 3821 9520

HANOI – VIETNAM 
The Press Club - Suite 2001, 12 Ly 
Dao Thanh, Hoan Kiem District, 
Hanoi, Vietnam

Tel: +8428 3934 0888             

Fax: +8428 3934 0899

Email: 
il.hcmc@indochinalegal.com

Website: 
http://www.indochinalegal.com

Nguyen Quoc Tuan
Partner

Le Thuy Anh
Associate

c o n t a c t Preface

Vietnam’s first modern codification on bankruptcy was passed by the 
National Assembly in 1999 in line with the country’s then transition to 
a market-based economy. It has since been updated in 2004 and more 
recently in 2014. 

Law No. 51/2014/QH13 on Bankruptcy dated 19 June 2014 (LOB) is the 
current principal legislation applicable to the insolvency of companies 
established in Vietnam other than credit institutions such banks, 
finance companies and finance leasing companies. 

As understood under Vietnamese law, bankruptcy procedures cover 
the filing of the petition with the Vietnamese court for a determination 
of whether the debtor is insolvent to the initiation of bankruptcy 
proceedings leading to either recovery or liquidation procedures 
of the insolvent debtor.  This article will focus on these judicial 
procedures under the LOB and would not deal with the reorganization 
or liquidation of companies outside of insolvency proceedings as 
provided in and governed by Law No. 68/2014/QH13 on Enterprises 
dated 26 November 2014 (LOE). 

1 Insolvency and jurisdiction

Under the LOB, a debtor is deemed to be insolvent when it is unable to 
settle a debt three months after it is due1. For bankruptcy procedures 

1 Article 4.1 LOB.
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under the LOB to take place, there must first be a 
petition requesting for bankruptcy of the insolvent 
business filed with the district court, the lowest 
court level in Vietnam, where the business is 
registered, or the provincial court when the case 
involves a foreign asset or foreign party, or when 
the business has offices or real properties scattered 
in multiple districts, has 300 employees or more, 
or registers VND 100 billion (USD 4.3 million) or 
more in charter capital.

2 Some specifics for foreign 
creditors

The procedure for a foreign creditor to initiate 
bankruptcy proceedings (or other lawsuit in 
general) in Vietnam is not significantly different 
from that for a domestic party. 

In particular, Vietnamese courts do not require a 
foreigner to post security in order to participate 
in a legal proceeding. However, all documents 
issued outside of Vietnam must be legalized 
and certified by the Vietnamese Embassy in 
the relevant jurisdiction, and then translated in 
Vietnamese and certified as such before they can 
be used in Vietnam. This is a time-consuming 
process that could take several weeks, which 
puts foreign creditors at a disadvantage vis-à-vis 
local ones.  In addition, to be able to participate 
in legal proceedings in Vietnam, a foreign creditor 
must have an interpreter even when he/she could 
communicate in Vietnamese.

Notably, the recognition of a foreign judgment 
against a Vietnamese business is much challenging 
since Vietnamese courts do not recognize a foreign 
judgment or decision except, as a general matter, 
if issued by a court in a country that has a mutual 
legal assistance treaty on civil matters (MLAT) with 
Vietnam, as provided for in Article 118 of the LOB.  

Vietnam’s MLAT network, however, is almost 
barebone save for the MLATs it has entered with 
its neighbors (Laos, Cambodia) and countries from 

the old Communist Bloc (Russia, China, Cuba, 
etc.), with one exception which is France.  For 
countries that do not have an MLAT with Vietnam, 
the possibility of recognition in Vietnam of a 
judgment is almost non-existent.

Meanwhile although Vietnam is a signatory 
to the New York Convention on Recognition 
and Enforcement of Foreign Arbitral Awards 
(the Convention), the exequatur in Vietnam of 
foreign awards remains however a tedious and 
problematic process given Vietnam’s reservations 
to the Convention, including recognition of awards 
only if not contrary to the vague and inconsistently 
interpreted fundamental principles of Vietnam.

3 Filing a petition 

There are two categories of persons who can file 
a petition for commencement of a bankruptcy 
procedure under the LOB2.  First, those who are 
entitled and may file such a petition include: 

– an unsecured or partly secured creditor 
(excluding fully secured creditors);

– an employee or the labor union, to be treated 
as a creditor upon filing of a petition3; and

– a shareholder or group of shareholders 
holding, for six or more consecutive months, at 
least 20%, or less if the charter of the company 
specifically allows them to make such a 
request, of the ordinary shares of a joint-stock 
company4.

Second, those who are obligated by law to 
commence a bankruptcy procedure include 
the following, who would be held personally 

2 Article 5 LOB.
3 Article 27.4 LOB.
4 There is no concept of a minority shareholder as particularly 

spelled out in Vietnamese law. However, various provisions in 
the LOE mention one, with 10% being the minimum threshold 
to be afforded with certain protections usually given to minority 
shareholders in other countries.
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responsible for damages caused by their non-
compliance5:

– the owner of the business, including the general 
partner of a partnership, and the owner of a 
private enterprise or of a one-member limited 
liability company;

– the officer of the business, including the 
president of the member assembly of a multi-
member limited liability company and the 
president of the board of directors of a joint-
stock company (excluding other members 
of the member assembly or the board of 
directors); and

– the legal representative of the business in 
the case of a limited liability or joint-stock 
company6.

4 Court’s initiation of the 
bankruptcy proceeding

Past the 20-day period for the negotiation between 
the business and the creditors filing the petition, 
the court shall officially initiate the bankruptcy 
proceeding by notifying7:

– the concerned parties, including the 
complainant, the business, and known 
creditors; 

– relevant government agencies, including the 
tax department, the business registration 
authority, the civil judgment enforcement 
agency, and the People’s Procuracy8; and

– the general public through notice in a local 
newspaper, on the court’s website, and on the 
National Business Registration Portal9.

5 Article 28.5 LOB.
6 The legal representative is usually also the owner or officer but 

can be a hired director/general director of the company.  The 
current LOE now allows a limited liability or joint-stock company 
to have an unlimited number of legal representatives, unlike its 
predecessor which allowed the appointment of only one.

7 Article 43.1 LOB.
8 A remnant of the Soviet era.  The People’s Procuracy is somewhat 

similar to the state attorney or prosecutor as normally known in 
other countries.

9 dangkykinhdoanh.gov.vn

The court shall also appoint an asset management 
officer or an asset management and liquidation 
firm (either referred to as the asset management 
officer)10.

5 Asset discovery

Within 30 days from its receipt of the decision 
to commence bankruptcy (which period may be 
extended twice, with each extension for another 
30 days), the business must hand over a list 
of its assets and the valuation report for such 
assets11.  At the court’s request, the business shall 
also provide its financial reports of the last three 
years and lists of payables and receivables.  If the 
business does not cooperate or there are doubts 
on the accuracy of the figures or the records, the 
asset management officer shall perform an audit 
and valuation of the assets12.

6 Listing creditors and debtors

The creditors shall have 30 days, from the date 
the court publicly announces its decision to initiate 
the bankruptcy proceeding, to inform the court 
of their respective creditor status13.  The asset 
management officer shall then have another 15 
days to compile the list of creditors and post it 
at the courthouse14.  As for the debtors, the asset 
management officer shall have 45 days to make 
the list and post it at the courthouse15. 

10 Article 45 LOB.  The asset management officer is called the 
trustee in some countries.

11 Article 65.1 LOB.
12 Article 65.4 LOB.
13 Article 66 LOB.
14 Article 67 LOB.
15 Article 68 LOB.
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7 Creditors’ meeting

Except where the bankruptcy petition is to be 
settled by expedited procedure under the LOB, 
the judge shall, after 20 days of posting the lists 
of creditors and debtors, call upon a creditors’ 
meeting to have the creditors on one side and 
the owner and authorized representative of the 
business on the other side to decide on the fate of 
the business16. 

Meeting quorum is creditors holding 51% of 
the unsecured debts17, and if not met, a second 
meeting can be called.  A meeting resolution shall 
be passed if approved by creditors holding 65% of 
the unsecured debts18 where the creditors’ meeting 
can decide to19:

– declare the business solvent and thus end the 
bankruptcy proceeding;

– save the business; or

– declare bankruptcy.

If there is no quorum for the reconvened meeting 
or a resolution cannot be drawn, the judge shall 
declare bankruptcy on the business20.

8 Business resumption plan

Should the creditors’ meeting resolve to save 
the business, a business resumption plan, with a 
timeline of at most three years, must be submitted 
by the business within 30 days to the judge and 
the asset management officer for review and put 
forth to the creditors’ meeting for approval21.  The 
mechanism to organize the creditors’ meeting 
remains as above22.  Should the creditors’ meeting 

16 Article 77, 78 LOB.
17 Article 79 LOB.
18 Article 81.2 LOB.
19 Article 83.1 LOB.
20 Article 80.3, 83.4 LOB.
21 Article 87, 89 LOB.
22 Article 91, 92 LOB.

decide to endorse the plan, the judge shall ratify it 
for adoption23.

9 Executing the resumption plan

The business shall resume its operation in 
accordance with the approved plan and 
must submit a report every six months on 
its implementation to the court, the asset 
management officer, and the creditors24.

10  Restrictions

To ensure the proper operation of the business, the 
court may:

– change the legal representatives of the 
business;

– let the asset management officer handle the 
collateral assets according to contractual 
obligations except when the assets are 
necessary under the business resumption 
plan25;

– suspend ongoing contracts if negatively 
impacting the business26, with the other 
contractual party being entitled to treat the 
contract as terminated and as a result demand 
reinstatement of its interests, and become an 
unsecured creditor27; and

– in extreme circumstances, issue an injunction 
to sell perishable goods, freeze bank accounts 
and assets, seal warehouses, or seize 
documents28.

23 Article 93 LOB.
24 Article 93 LOB.
25 Article 53 LOB.
26 Article 61 LOB.
27 Article 62 LOB.
28 Article 70 LOB.



50

ALB ASIA INSOLVENCY & RESTRUCTURING HANDBOOK 2020

11  Setting aside transactions

a. During the insolvency

 Subsequent to a decision to commence the 
bankruptcy procedure, transactions that may 
potentially affect the business’ solvency must 
be approved by the asset management officer 
before being taken29, including:

– increasing the business’ obligations, 
such as obtaining a loan and granting a 
guarantee;

– selling off, leasing out, or using assets as 
collateral;

– terminating a contract; and

– paying salaries or debts arising during the 
insolvency.

 Meanwhile transactions that gravely affect 
solvency are prohibited30, including:

– dispersing assets by hiding or giving them 
away, or converting an unsecured debt into 
a fully or partly secured one; and

– reducing cashflow by renouncing 
receivables or paying off unsecured debts 
(except salaries and debts arising during 
the insolvency).

 
 Any transaction that violates any of the above 

restrictions shall be set aside by the court.

b. Pre-insolvency

 Transactions made within six months before 
the insolvency may also be held invalid when 
made to disperse assets31, including:

– assigning assets below market value;

– converting unsecured debts to partly or 
fully secured ones; and

29 Article 49 LOB.
30 Article 48 LOB.
31 Article 59.1 LOB.

– other transactions not in line with the 
company’s business activity or to disperse 
assets away.

 The six-month window becomes eighteen 
when these transactions were made with any 
of the following related parties32:

– a parent company and subsidiary of the 
insolvent business;

– the managers of the business and their 
immediate family including spouse, 
parents, children, and siblings33;

– representatives of the above parties;

– businesses to which any of the above 
parties have controlling rights; and

– a group of persons that together can 
assume controlling rights of the concerned 
insolvent business. 

c. Procedure to set aside transactions

 The court has 10 working days after an 
unwarranted transaction is discovered to set 
it aside, subject to an appeal by the insolvent 
business and the other contractual party within 
five working days, and with the chief judge 
having the final say after seven working days34.

d. Third party protection

 Protection for a bona fide third party affected by 
a set-aside transaction is provided in the Civil 
Code No. 91/2015/QH13 dated 24 November 
2015 (the Civil Code 2015), with the level of 
protection depending on the nature of the 
conferred asset and how it was transferred to 
the third party.  Thus35:

– if the asset does not require registration, 
such as tools or commodities, the third 

32 Article 59.2, 59.3 LOB.
33 Article 59.3.dd LOE.
34 Article 60 LOB.
35 Article 133, 167 Civil Code 2015.
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party has the right to keep it only if valid 
consideration had been given; and  

– if the asset requires registration, such as 
real properties or motor vehicles, the third 
party can keep it only if it had already 
registered it in its name or had acquired it 
through public auction.

12  Declaring bankruptcy

Past the timeline for saving the business or at an 
earlier point in time when the resumption plan is 
deemed no longer feasible, the court shall declare 
the business bankrupt36. As a result, the remaining 
non-collateral assets shall be liquidated and be 
distributed in the following order and in proportion 
with the outstanding payables37:

– court fees;

– employee salaries and social and health 
insurance contributions;

– debts arising during the insolvency;

– government taxes and levies;

– unsecured creditors; and

– secured creditors who have not fully recovered 
from the collateral assets.

By implication, assets that have been secured to 
a creditor would not be subject to the repayment 
order above.  In other words, secured creditors are 
entitled to recover their debts by directly realizing 
assets that have been mortgaged or pledged to 
them38.

Any leftover following such distribution shall then 
be redistributed to the owners39.  However, if 
there is still any unresolved debt even after all the 
assets were liquidated, the general partners of a 
partnership and the owner of a private enterprise 
shall be held personally responsible to settle.  

36 Article 95 LOB.
37 Article 54.1 LOB.
38 Article 53 LOB.
39 Article 54.2 LOB.

Meanwhile, the managers of the business, if found 
purposely violating their duty to request for the 
bankruptcy of their insolvent business, engaging 
in prohibited transactions during the insolvency, 
or failing to comply with court orders during the 
proceeding, shall be barred from being a manager 
of another business for three years after this 
business is declared bankrupt40. 

13  Practical issues 

Even though the LOB, procedure-wise, seems 
straightforward in nature, in practice, creditors 
– unsecured or secured – are likely to encounter 
a myriad of obstacles if they wish to carry out 
bankruptcy procedures in Vietnam.  

For instance, a typical bankruptcy process is 
time consuming, especially when it comes to the 
creditors’ agreement which tends to encourage 
the consensus of all involved parties of different 
rights and interests before the court can exert its 
influence and render judgment. 

Additionally, the asset management officer plays 
a major role in orchestrating the bankruptcy 
plan.  Once officially appointed, such officer has a 
wide-ranging authority to, among others, collect, 
verify and compile information on the creditors, 
debtors and related debts; supervise the business 
operation of the insolvent company; manage 
and oversee the properties pending the court’s 
decision; recommend sale of the assets and how 
to sell them; and retain capable valuation and 
auction agencies in assistance of resolving the 
bankruptcy procedure.  

Numerous licensed third-party agencies would 
also be engaged for the purpose of property 
valuation and auction, which in turn would require a 
great deal of coordination between these agencies 
and the asset management officer, as well as the 
application of other legal regulations on property 

40 Article 130.3 LOB.
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auction, pricing and valuation standards.  For cases 
concerning real estate/ land use right or a sizable 
value of assets, an accurate valuation report is 
critical in determining the auction starting price 
and subsequently the prospect of a successful sale 
as to release the insolvent company from liabilities. 

Furthermore, although the LOB provides for 
an expedited bankruptcy procedure where the 
insolvent entity cannot afford bankruptcy fees 
and expenses, in reality, it is very challenging 
to convince the competent court to apply such 
expedited process due to the lack of specific LOB 
instructions in assessing the financial status and 
conditions of the insolvent company.

14 Effects in Vietnam of foreign 
bankruptcy orders or 
proceedings

Since Vietnam does not generally recognize 
foreign court orders and the corresponding 
authority of court-appointed officers in foreign 
bankruptcy proceedings, in practice, the only way 
for a foreign receiver or liquidator to take control of 
assets in Vietnam is to have a representative take 
the position of general director of the Vietnamese 
entity in replacement of the registered legal 
representative(s) and assume control of such 
entity’s chop(s).

Depending on the incumbents’ willingness 
to resign from their positions, replacement 
of a Vietnamese entity’s legal representative 
brings its own set of challenges as this requires 
undertaking several administrative procedures 
for the amendments to the entity’s registration 
certificates and charter for recording of the new 
legal representative. 

If the incumbents do not agree to resign, then 
shareholders and directors’ resolutions of the 
holding company will be required to this effect 
subject to the mentioned time-consuming 
legalization and certification process of foreign-
issued documents, during which time the receiver 
or liquidator will need to try to find ways to protect 
the assets of the company.

Moreover, the assumption of these positions could 
of course impose potential significant liabilities 
on those stepping in and careful drafting of 
warranties and indemnities for these appointees is 
recommended.
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